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ABSTRACT

Recent valuations cases have only served to broaden the argument over the limits of the ‘special
value’ element in compulsory acquisition cases. From Eagle v Charing Cross Railway (1867) to
Pastoral Finance Association Ltd v The Minister (1914) the underlying principle remained focused
on the owner’s entitlement to receive as compensation “the value of the land to them whatever
that might be.” That is, if the dispossessed owner is to receive compensation, the measure of
compensation must take account of the peculiar value to the owner of the property compulsorily
acquired. In recent times the discussion of ‘special value’ has embraced the concept of ‘special
adaptability’ under certain circumstances. This paper is a fundamental analysis from first
principles supported by case law references and presents the benchmarks to be considered in
any exercise involving questions of ‘special value’.
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Introduction

The final years of the Twentieth Century were exceptional times for stock market
investors. They witnessed the meteoric rise and unpredictable demise of internet
stocks as new technology companies traded globally the future value of their
intellectual properties. For a time investors were mesmerised by the intrinsic value
of new technology assets but ultimately the fascination with the new gave way to the
proven value of the old economy corporations. In passing, the world was left to

wonder, once again, why certain assets are so difficult to value.

Over the centuries the courts have had to grapple with the same question when
considering the ‘special value’ of land to an owner or interested purchaser in
compulsory acquisition cases. The science of valuation in this arena is overflowing
with case law scenarios that challenge the intellectual rigor and imagination of any
valuer or lawyer. The discussion which follows incorporates the leading cases in
England, Australia, Canada and New Zealand since 1820, and summarises, to the

limited extent possible, the principles which operate in the present day.

The special value principle

Where both seller and buyer are willing to transact a transfer of the land in question
for an agreed price the prevailing principle to be applied under Australian Law is the
rule in Spencer v . Commonwealth (1907) 5CLR 418. However, if the land has a
special value to the owner over and above the market value, the Privy Council
decided in Pastoral Finance Association Ltd v Minister [1914] AC 1083, drawing on
the 19" Century resumption cases,' that an owner was entitled to be compensated
for what the land was worth to them:

“That which the appellants were entitled to receive was compensation not
for the business profits or savings which they expected to make from the
use of the land, but for the value of the land to them ... the most practical
form in which the matter can be put is that they were entitled to that which
a prudent man in their position would have been willing to give for the land

sooner than fail to obtain it.”?
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Therefore, the dispossessed owner is entitled to either market value (Spencer) or its
special value to the owner (Pastoral Finance), whichever is the greater.®

The Pastoral Finance principle has been incorporated in major land acquisition
statutes in Australia,* but as noted in Douglas Brown’s Australian text:®> “None of the
provisions adopt the precise words used in Pastoral Finance. Clearly the statutory
provisions have the same broad object as Pastoral Finance. The principle
recognises that the market value of the land may not necessarily be the real value of
the land to the dispossessed owner”®

Having stated in broad terms the principles that flow from Pastoral Finance it is
necessary to qualify the limitations that guide its application. The Pastoral Finance

principle is controlled by a number of caveats.

Special value does not justify a ransom value that might be extracted from a

hypothetical purchaser with a special need for the land.”

Value to the owner is the value of the land at the time of the expropriation, with
all its existing advantages and possibilities, excluding any advantage due to the
carrying out of the scheme for which the land has been acquired.®

Special value cannot be used to compensate an owner for the sentimental
value of the land.®

The statutory codifications distinguish special value from reinstatement and
disturbance damages. There is a need to distinguish between enhanced
property valuation (special value) and compensation for damage (disturbance

and re-instatement costs). °

Special adaptability of land: Highest and best use

The Land Clauses Consolidation Act 1845 (UK) s.63 allowed for the compensation,
in excess of market value, for the special adaptability of land."" A wider statement of
this concept is the highest and best use principle (the Turner principle). This
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principle pursues a valuation based upon a property’s best and most advantageous
use, rather than its current use and market value.'® The Turner principle was applied
to allow the owner to establish the probable existence of a special purchaser with
such a use.'® However, this augmented value does not include any increase arising
from the actual implementation of the statutory scheme for which the compulsory

acquisition was made.'

On Brown’s reading of the land acquisition statutes the “highest and best use” is not
expressly recognised in the legislation. He notes that:

“‘the acquisition statutes do not direct that the dispossessed landowner

shall receive compensation for the highest and best use of the land. The

statutes require compensation to be assessed for the value or for the

market value of the land. The highest and best use of the land is a factor

governing the ascertainment of the market value of the land. In

determining the highest and best use of the land, that is to say, where it is

claimed that the land has a greater value if it were used for a different

purpose from its existing use, the claimant needs to establish:

(@) the best use must be legal — it must come within the planning and
building regulations;

(b) the best use must be within the realm of probability — it must be
likely, not speculative or conjectural; and

(c) the best use must be of a kind to come within the imagination of a

particular purchase.”'®

‘Special value’ was the critical issue in Yates Property Corp v Darling Harbour
Authority (1991) 24 NSWLR 156. The New South Wales Court of Appeal (Kirby P,
Handley JA, Mahoney JA) was reviewing the quantum of compensation to be paid to
the dispossessed owner whose futuristic plans for a generous parcel of land at
Sydney’s Darling Harbour included the creation of an extensive market emporium.
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Kirby P concluded (at 162):
“Special value can only arise where, at the time of compulsory acquisition,
the owner is actually putting the property to some use for which it is
especially well suited. It is a term of art used to describe a characteristic
of the expropriated interest which is of economic value to the owner but
which would not enhance the market value of the interest and hence
would not be included in the ‘market value’ component as the
compensation to which the statute entitles the owner following

resumption.”

Mahoney JA illustrated the process of reasoning through three examples (at 165-
166):

“The way in which special value or (as it is in some cases) disturbance is
to be taken into account depends of course upon the circumstances of the
particular case. However, in a sense what is involved is that the owner is
treated as one of the persons “willing but not anxious” to become the
purchaser of the subject land. The court then looks, as it has been
described, to what the owner, as a potential purchaser, would pay for the
land rather than not obtain it. The inquiry as to special value seeks to
identify what the owner as such purchaser would pay. The process of
reasoning may be illustrated by taking, by way of example, three cases.

In the first case, the owner is not yet using the land for the particular
purpose but the use to which the owner would put the land is the same as
that to which it would be put by any other hypothetical purchaser, namely,
the best and highest use of it. In such a case, there would, without more,

be no special value.

In the second case, the special use on which the owner relies is the same
as the best and highest use to which any other hypothetical purchaser
would put the land but there is the additional factor that the owner is

already, at the date of the resumption, putting the land to that use, for
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example, as part of a business. In such a case, if the owner did not
secure the land on the hypothetical sale, he would be “disturbed”: he
would suffer the loss resulting from the land not being any longer available
for use in his existing business. He would lose the profits he would have
earned if he had continued to carry on the business and he would bear the
cost of having to move the business from the land. In that case, he may
have to take account of the special value of the land to him, compensation

which includes something for that special value.

The way in which that factor is to be taken into account in such a case has
been the subject of consideration in a number of cases. It is referred to in
the judgments of the High Court in Commonwealth v Reeve (1949) 78
CLR 410, and Commonwealth v Milledge (1953) 90 CLR 157 at 164. ltis
not necessary for present purposes to pursue that matter. It is sufficient
that, in cases of this kind, the award of special value or disturbance as part
of the special value of the land to the owner is rationalised on the basis
that, as a hypothetical bidder for the land, the owner would take into
account that, if he did not secure the land, he would suffer the loss
represented by, for example, the disturbance of his business and would,
the hypothesis is, therefore pay more than an ordinary hypothetical

purchaser would.

In the third case, the use to which the owner is putting or desires to put the
land is different from that to which any other hypothetical bidder on the
hypothetical sale would put it. In such a case and subject to certain
limitations: of eg, Raja Vyricherla Narayana Gajapatiraju v Revenue
Divisional Officer Vizapapatam (the Raja case) [1939] AC 302; there may
be special value to be taken into account. But, in such a case, it is
important to avoid confusion because of the terms used. If the use to
which the owner is putting or desires to put the land is different from that to
which other hypothetical purchasers would put it, it may be itself the “best
and highest use” and so there will be no special value. But where the

owner’s use or proposed use is different from the use of others, then it is
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sometimes said that the land has to the owner a special use different from
the ordinary market use or “best and highest use”: in that sense the
owner’s use has been described as a special use and so there may be a

special use to be taken into account.”

Special adaptability and sole purchasers

A problem is said to emerge where there is but one purchaser who, attracted by the
special adaptability of land, might be persuaded to pay in excess of market value.
There has been some disagreement as to whether such a situation justifies an
augmentation of market value.'® In the UK, s.2, Rule 3 of the Acquisition of Land
(Assessment of Compensation) Act 1919 (UK) disallowed the augmentation of
market value in such circumstances.’ However, in the absence of such legislation,
augmentation of market value is allowed.

The Privy Council in Raja’® allowed for increased value in circumstances of a
compulsory acquisition where the land was worthless unless used for the purpose for
which it was being compulsorily acquired. In Raja an Indian statutory authority in the
process of constructing a harbour compulsorily acquired adjoining malarious swamp
land because it was a source of fresh water which was required for industrial users
of the harbour as well as to carry out anti-malarial works. To parties other than the
statutory authority the land had, on all the evidence available, no value and its future
value came from the very scheme for which the acquisition was made. On
application of the principles established in Clay and Glass v IR Commissioners'® the
Privy Council held that the land was to be valued on the basis of its expected future
use which included the uses of a compulsory acquirer who, but for speculators, was
the only possible purchaser. The Privy Council’s decision in Raja was followed in

Australia,?®° New Zealand,?' and Canada.?®

The ‘highest and best use’ approach is often adopted where a special purchaser is
identified. Marks?® remarked that “the special value aspect, which is reflected in the
best and most advantageous use of a property, has often been applied where the
owner has been able to establish the probable existence of a special purchaser with
such a use® but has been limited in such a way as not to include any increase
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arising from the actual implementation or carrying out of the statutory scheme for
which the compulsory acquisition was made.?

Some concluding remarks

The evidentiary issues in ‘special value’ cases are more often than not of paramount
importance in persuading the court to adopt or reject the valuations put forward. In
the majority of cases courts have had to consider whether or not it was reasonable to
assume that special purchasers would have actually bid in the market place for the
subject land because of its adaptability or usefulness to them or because possession
or control would provide further development opportunities.?® Lord Scott in the Court
of Appeal in Robinson Bros (Brewers) Limited v Durham County Assessment
Committee ?” said “every factor, intrinsic or extrinsic, which tends to increase or
decrease either demand or supply is economically relevant and is, therefore,

»28

admissible evidence”® and concluded that the proper enquiry was primarily an

economic and not a legal one.

*kk*k
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